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STATE OF NEW YORK
DEPARTMENT OF HEALTH
Corning Tower The Govemor Nelson A. Rockefeller Empire State Plaza Albany, New York 12237

Richard F. Daines, M.D. Wendv E. SaundersCommissioner Cn¡ef of Stat

February 15, 2008

The Honorable Henry A. Waxman
Chairman
Committee on Oversight and Government Reform
2157 Rayburn House Office Building
Washington, DC 20515-6143

Dear Chairman Waxman:

As requested by the Committee, the NYS Department of Health has prepared the enclosed
inforrnation relevant to the six Centers for Medicare and Medícaid Services (CMS) regulations
released over the past year as identified in your letter dated January 16, 2oog.

Please be advised, as this information is studied, that the fiscal impacts of the proposed
regulations are in some instances partially overlapping because they have similar negatíve impacts
on programs. Because of the potentially devastating results these actions could create, it is
imperative that the potential impact of each indlvidual regulation be separately presented. lt also
bears mentioning that some aspects of these regulations could potentially lead to an increase in
Medicaid costs by creating incentives for more costly acute care services.

We hope that this information and analysis of these specific CMS proposals is helpful in
determining the immediate and long-term effects of these ill-conceived proposals. lf you have
further questions, please contact me at (518) 47+3018.

Sincerely,

ø.tu-(fuatutf*
Deborah Bachrach
Medicaid Director
Deputy Commissioner
Office of Health Insurance Programs

Enclosure

cc: Tom Davis
Ranking Minority Member



CMS REGT]LATORY ACTIONS: NEW YORK STATE IMPACT

RECENT CMS ACTIONS

The Centers for Medicare and Medicaid Services (CMS) has embarked on a series of
administrative actions that shift costs from the federal govermnent to the States and drastically
reducb federal funding for critical Medicaid providers, including state agencies, local
govemments, teaching hospitals, and school districts.

The proposed and threatened administrative actions are a substantial depafiure from past
practices and reflect new and unsupported interpretations in Medicaid law. Almost all of the
statutory provisions that CMS is "clariffing" have been in place for at least 15 years and some
have been part of Title XIX since the inception of Medicaid in 1965.

CMS recently evaded Congress's attempt to place a moratorium on some of its proposals by
sending the new rules to be finalized just hours before the moratorium was signed into law,
rendering the moratorium all but moot. Sínce then, CMS høs promulgøted several rales that
øre the opposíte af expressed Congressíonal intent - and whích víolate both statute ønd
ntorøtorium,s ølreødy Ûn pløce.

RULES PUBLISHED BY CMS

The CMS proposals that will shift costs to the States and reduce Medicaid funding are
summarized below, along with the effect thesq proposals will have on New York.

1. Provider Tax Regulations

On March 23, 2007, CMS proposed changes to the rules that regulate state taxation of
healthcare related entities. The current rules were put in place in 1992, after extensive
negotiations between states and the federal goverriment, to establish clear-cut rules governing
the types of taxes that could be collected by states from health care providers.

The proposal issued in March would essentially undo the current framework by allowing CMS
to deem any tax impermissible based on a subjective determination that there is a "linkage"
between the tax and Medicaid or non-Medicaid payments. If a tax is found impermissible,
CMS reduces federal Medicaid funding to the State by fifty percent of the entire amount
collected from the tax, regardless of whether any portion of the tax is actually reimbursed by
Medicaid with a federal share.

Impact on New York State

New York has a number of provider taxes, including taxes on nursing facilities and hospitals.
The vagueness and subjectivity of the new rule means that there is no absolute assurance that
New York's taxes are protected. If New York's taxes are deemed impermissible under the



proposed rule, the State coulcl suffer up to hundreds of millions of dollars in disallowances of
federal Medicaid funding annually. This would affect funding for uninsured and underinsured
individuals seled by Child Heaith Plus, Family Health Plus, Healthy NY and the Elderly
Pharmaceutical Insurance Programs. Other wlnerable populations receiving support frorn
these revenue sources include those infected with HIV/AIDS, those suffering from cancer, and
individuals with mental health and developmental disabilities.

2. Outpatient Hospitals and Clinic

On September 28th, CMS published a rule that redefines what Medicaid can reimburse under
the hospital outpatient benefit to include only those services Medicare reimburses through its
more restrictive definition of ouþatient hospital services. Hospitals would not be reimbursed
under the hospital outpatient benefit for such things as: hospital based physician services;
routine vision services; annual checkups; vaccinations; school-based services; and
rehabilitation services. Note: Many of these services may still be reirnbursable under
Medicaid if provided under a different category of service.

CMS also redefines how States must calcuiate Medicaid upper payment limits (tIPLs) for
hospital outpatient and non-hospital ciinic services. UPLs establish the rnaximum amount
Medicaid can pay for these services. CMS's proposed UPL methodotogy is highly restrictive
and administratively burdensome. CMS proposes to require the State to calculate UPLs for
hospital outpatient services based on specific Medicare cost report worksheets that do not
reflect graduate medical education costs of teaching hospitals or costs of many other services
provided in New York's hospitals, such as physician services. Additionall¡ CMS proposes
that the UPL calculation for non-hospital clinic services be based on Medicare fee schedules,
which also do not recognize many of the unique costs and services provided by NYS
community-based providers.

The above described service and UPL driven payment restrictions would not only damage the
current outpatient and clinic health care delivery systems in New York, but would also create
obstacles to the State's ambitious primary care agenda. The State is embarking on a major
initiative to reform and enhance its ouþatient delivery system and províde greater access to
primary and preventive care, which will ultimately result in cost efEciencies and improved
health outcomes in the State's overall Medicaid program. New York's heath care reform
goals will be far more difñcult to achieve, if this regulation is not stopped.

Impact on New York State

NYS Medicaid spending is nearly $2.1 bitlion annually for hospital outpatient and non-
hospital clinic servicas, of which nearly $1.2 billion is for mental health, developmental
disability and substance abuse services. rilhile it is difficult to determine the exact fi.scal
impact of this regulation on New York's health care delivery system, we anticipate that there
would be a significant loss of federal Medicaid firnding. Worse yet, absent Congressional
action or litigation, CMS may attempt to apply aspects of tire regulation retroactively.
Further, the rule vioiates the Congressionally enacted moratorium that precludes CMS from
implementing regulations that change Medicaid financing practices or eliminating Medicaid
GME funding. The changed definition of hospital outpatient services could also impact the



:-êÞ

amount that can be paid under the Medicaid disproportionate share hospital program, which
subsidizes hospitals for indigent care services.

3. Targeted Case Management

On Decernber 4, 2007, CMS published an interim final rule regarding optional case
management and targeted case management (TCM) services. The regulation will become
effective on March 3, 2008. This regulation, in part, implements Section 6052 of the Deficit
Reduction Act (DRA); however, it goes beyond what was authorized in the DRA. In addition,
there is an inherent contradiction with the Ryan White statute.

Thís rule would reduce the number of days an individual can receive TCM services, prohibit
payment for transitional case management services provided to inpatients being discharged
until an individual is in the community, limit state flexibility to manage the Medicaid prograrn
and require providers to bill in increments of 15 minutes of less (not part of DRA). Further,
this proposal would restrict funding forNew York's Bridges to Health (B2H) waiver for foster
children, which was approved in 2006.

fnpøet on New York Støte

New York has a number of case management programs including but not limited to: 1) early
intervention (EI) sewices for infants and toddlers with disabilities; 2) sohool-based health
services for students with disabilities; 3) teenage services pregnant or parenting adolescents;
4) AIDS follow-up programs; 5) intensive case, supportive case and blended and flexible case
management services; and 6) other Medicaid programs that provide necessary medical, social,
educational, psychosocial, employment, habilitation, rehabilitation and residential and legal
support in accordance with the person's individualized service plan. 'While our analysis of the
fiscal impacts associated with this regulation is still a work in progress, we anticipate that New
York State providers stand to lose substantial amounts of federal Medicaid funding. For more
detailed information on the negative programmatic impacts associated with this regulation,
enclosed are letters sent to CMS by four State Agencies.

4, Cost-Limit for Government ProvÌders and Financing Restrictions on Sources of
Federal Share

On January 18,2007,CMS published a proposed rule that would: 1) limit Medicaid payments
to govemmentally-operated providers to cost; 2) require all govemmentally-operated facilities
to report their costs annually; and 3) naffow the definítion of a "governmentally-operated"
provider to those with taxing authority or that are part of a unit of govemment that has such
authority (which, in effect, would reduce the sources of funding that can be used as the non-
federal share of Medicaid expenditures).

Recognizing that the new rules represent a significant departure from longstanding practice,
Congress included a moratorium on the finalization or implementation of this rule in the
supplemental appropriations for haq war funding. Because CMS sent the rule for publication
just hours before the l-year moratorium went into effect, providers are forced to prepare now



for the rule that will take effect when the moratorium ends in May 2008. Thus, with just the
1-year of protection, the moratorium does not protect the stafus quo, as Congress intended.

fntpøct on New York Støte

New York State providers could lose in excess of $550 rnillion of federal Medicaid funding if
this new rule takes effect. The losses would have particular negative consequences on the
NYC Health and Hospital Corporation, services for the mentally ilf early intervention
programs and New York's nationally recognized service systen for the mentally retarded and
developmentally disabied. This rule would reduce incentives public providers now have to
keep costs below payment rates so they have excess funds to offset the costs of providing
services to the indigent and uninsured. The rule would impose impossible administrative
burdens on New York, such as complex, site-specific cost reports for school districts and over
1200 small group homes for persons with disabilities, and surveys of thousands of school
districts and hundreds of nursing homes and hospitals to determine it they are
'þvernmentally-op erated".

5. Elimination of Medicaíd Reimbursement for Graduate Medical Education

On May 23,2007, CMS published a proposed rule that would eliminate Medicaid funding for
graduate medical education (CME). Ahnost all state Me.dicaicl programs have reimbursement
rates that pay for a proportionate share of a teaching hospital's GME costs, as does Medicare.
The proposed rule now "clarifies" that costs and payments associated with GME programs are
not expenditures for medical assistance for whích federal reimbursement is available.

The unjustified prohibition of these costs as Medicaid reimbursable will substantially reduce
payrnents to the nation's teaching hospitals, which tend to be the most critical providers of
hospital care for Medicaid and other indigent patients.

fntpact on New York State

Eliminating Medicaid funding for GME would have a devastating impact on New York's
GME programs, and would result in an estimated loss of $675 million in federal funding
annually. New York has been a leader in this are4 training 15 percent of the nation's
physicians. CMS' action would severely penalize New York for being steadfast in its
commitment to maintain the public good.

6. Rehabilitation rule

On August 13th, CMS published a rule that makes significant changes to the definition and
financing of Medicaid rehabilitatíon services. It seeks to create a firm distinction between
rehabilitation services and habilitation services, which must be paid for by other programs.
However, as proposed, this delineation does not adequately account for the complex nature
and scope of these necessary services. States have made tremendous progress in designing
programs to address the needs of Medicaid enrollees in developing and reviewing their plan of
cate, when appropriate



The proposed rule requires that a "qualified provider" deliver rehabilitation services.
Qualified providers are defined as individuals, rather than programs. This is a departure from
the State's current approach, which views a "qualified provideC' to be a licensed agency,
rather than the staffrnembers employed by the program.

Impact ott New York Støte

The rehabilitation rule could jeopardize up to $45 million in annual federal funding for the Early
Intervention program that provides services to children under age three with developmental
disabilities or delays, and for many of New York's programs for persons with mentaf ilhess,
including housing-related supports and services, employnent-related supports and services,
servíces that use a team-based approach, and any program that includes another tlpe of
treatment goal, such as a social skills development goal. tn the mental health and
developmental disability areas alone, up to $i13 million in annual federal revenues could also
be jeopardized. Lastl¡ $44 million in annual federal Medicaid reimbursement could be
jeopardized for school-based services administered through Department of Education, local
schooi districts and nonprofit providers.

7. School Based Health Services

On September 7tl', CMS issued a proposed rule that would eliminate Medicaid funding for
school based administration expenditures and costs related to transportation of school-age
children between and home and school. Under the proposed rule, CMS would eüminate a
longstanding policy of providing federal matching payments for administrative activities when
performed by school employees or contractors and for hansportation services befween home
and school for school-aged children with an Individualized Educatioh Program (IEP) or an
Individualized Family Services Plan (IFSP) under the lndividuals with Disabilities Act
(rDEA).

The proposed rule would also eliminate federal reimbursement for expenditures for
transportation between home and school for children with an IEP or IFSP established pursuant
to IDEA. This proposal is based on the HHS Secretary's determination that transportation
between home and school does not meet the defurition of an optional medical transportation
service and is not necessary for the proper and efficient administration of the state plan.

Intpøct on New York State

The proposed rule would eliminate all funding for transportation between home and school for
school-aged ohildren with an Individualized Education Program ("IEP') under IDEA.
Transportation still remains available between school or home to a non-school based medical
service provider, yet if the Medicaid covered medical service is being offered at school, then
transportation reimbursement is not available. Additionally, federal funding remains available
for the transportation of all other groups of Medicaid-covered individuals to medical service
providers. It is only school-aged children receiving medical services at school whose
transportation will not receive federal funding. This firnding expectation violates federal
regulations that require comparability in the amoun! duration, and scope of services for all
those who quality for Medicaid services. New York State would lose 944 million annuallv in
transportation funding. The state does not claim administration costs.
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February 1,2008

Mark B. McClellan, M.D., Ph.D.
Centers fo¡ Medicsre and Medicaid Services
Deparffnent of Ilealth arid Human Services
PO Box 8016
BaltimorqMD 21244,-80t6

Re: CII{S-2237-IF,C: InteximFfual Rule: MÊdicaid hograru Optional
SatePlan Cqse
þtenngernent Services

DearDr. McClellan:

This responds to the Intedm Final Rule published in the December 4,
2007 Federal,.Registe¡ (72 FR 68077-68A%) by rhe Ðeparhnenr of
Ilealú and Humån Services (HH,S), Centers for Medicare ard Mcdicaid
Services (CMS) to iücüporate changes made by sectioû 6052 of ihe
Deficit Reduction Act of 2005 CDRA), the Consolidaæd Om¡ribus
Budget Reconciliation Act of 1985, the Omnibus Budget Reconcilianíon
Act of 1986, the Ta,r Reforrn Act of 1986, the Omnibus Budset
Rectnciliation Act sf 1987, and the Technical a¡rd Miscelt
Revenuc Act of 1988, conccrniûg câse rnanagement senices.

The New York State OfËce of Ctrildren and Family Services (OCFS)
wriùcs üo express Ì6 concem regarding the interpretatioq and objectiOn
ûo the application of tfre prcvÍsions of the Interirn Final Rule aud any
final ille to programs operating pursuant to $1915 of the Social Security
Act lloure and Commrmity Based Service waivers from C{\¡tS, Tt¡e
assert tlat Hone a¡d Commuuity Based (IICBS) waivers should be
excluded fronr this nrlemakÍng because:

r HCBS waivers are individually negotiated betvuecn CMS enrt a
stâtei

. FICBS waivers are co$É neutal and intended to beneftt a muh¡al
constitr¡ency; and

. HCBS waivers areoutsidethe scc'pe of theDRA..

CMS approved. the Brittges to Healtb (B2H) ÍIome and Commrurity
Based Services lVaiver applications on July 19,2007. The B2H Waiver
Progranr, operared by OCFS, became effective on January l, 2008. The
B2H Waiver Propam servicæ are specifically tailored to support the
health and well-being of children in foster care ïuith serious emqtionâI
disfi¡rbancqs, developmental disabilities and/or medical fragiliry.

taf,

¡'rq-t.Il!¡¡

-w
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Authorized under $1915(c) of the Social Security Act, and designed
pufsuant to $366(12) of the New York Stare Soci¿l Services Laq the
BZFI Waiver Program pernits OCFS to fumish an ârray of home and
comnrunityåased services that assist Medicåid- eligible individuals to
live ín the community and avoid medical institutionalizarion, Ihe intent
of the B2H \ffaiver Program is to provide community based support of
health eare seroices to a limitcd number of chil&en in foster care at le,qs

crst thm would be incurred if these children were to be placed or remain
in a residential treatment facilit¡ hospital or iústítution. BZH services
are provided in the least restdctive, most integrãted setting. The sçrvicss
provided through the B2H Waiver Program do not substituæ for care
provided in the New York State Medicaid State Plan or through the New
York Staæ Fosûer Care System,

Numorous rcsea¡eh enfities have cited tlre effectiveness of home and
coumunity based serviees programs including waiver$ and e¿se

maüsgunent in preventing children &om placement æd hospitalizatior¡-
Such s¡rdies including those ftom Fraser g! aI.,1996;Pecora et a1., 1991
and the Ïlomebuilders hogram in Tacoma TVashington, ciæd that
between T5-9O?o of the children and adolescents who participated in
such progams did not require placement outside the home. This
reseûrch is also supported by the Re¡ron of fhe Sugeon General on
Children's Mental Healtb 1999, Hoagrvood Eb al also note thaq
".,.studies of clinically oriented, intensivc case management h¿ve found
that ctrildreü ¡rrho have specially fta¡ned case manag€,rs require fewer
resúictive services inciuding psydriatric hospitalizations who do nof'.-n*.
Solhkhah et al founrl that the Ilome æd Commmity Based $ervices ---
Waiver Program is 'b clinic¿lly and cost effective v/ay of maintaining
chil&en in their community by mainhÍning 8I7ø of. children in the
community during ân average period of twelve months verrus a30Vo rate
for maintenance in fhe comm¡ni[y for children on a wait list for waivu
senrices. Use of case maûagers in community based interdisciptinary
treaffient. teaqs has been found to rBduce the number of placement
clmuges and the sumber of rtmaway episodes aßrong youth in fosær care.
t-

Given the pruvisions of the B2H \ltraiver Program, and its vcry recent
approval by CMS in July 2007, t qppÊars that most, if not all of the
provisions of the lfferim Frnal Rule do not apply. However inreviewing
the Interim Final Rule and in discussions wi& stalceholders, there are

I Report of ttre Surgeon General on Childrcn's Meaat Hertttr, p. 172-|75, 1999-

Ihagwood,, K., Burns, Þarbar¿ J., Kiseç I- Ringeisen, [I, Scho.cnwald. SK 'tsvide¡æe-
Bæed Þnactice in Child and Adolescpnt Montal llaalth Servicos:. Psychiauic Services
vol. 52, No. I, sepæmber 2ü)1, p.p; 1183-t 184

Solhkha[ ß., P¿ssman, CL Leveæi, G.,?afrnress, R, Silva, ßR. "Effective¡ress of a

Children's I{ome and Oommuuity-b¡sed Servicts üraiverPrcgram"- Psychianie '

Quarterly 78: 2007, p.p. 2Ll-218.



$everal prcv¡sion¡¡ ftat are confirsing and may be misinærp¡eted. OCFS
wishes to Foint out these in ártful provisions to CMS. Ihe provisions
are as follows:

hoEþions otthe Interim Final Rule

1.: Ðual-certified F2[I lVaiver Services Provi4erq Should
beProtscted:

The keamble to the Interim Final Rule (see page 68086)
states: "we believe child protective services are the direct
ssrr ices of $tste child welfare prograrns and arç rrot
Medicaid case m4oûgemênl These activities of child
welfare/child protective services âre separale antl apart
from ttre Medicaid program. Ttrus, Ir¿hdicaid case
manageme,lrt services muât not be used to fund the
services of State child welfæe/child protective sen ices
wo¡kers. "... Medicaid may not pay for case mar¡agemeût
services ftmished by contraøors to the Stafe child
welfare./child protective seryices agency, even if ürey
would otherwise be qualified Medicaid providers, because
they are ftmíshíng dírcct service$ of the prograus of rh¿t
âge,rcy." OCFS believes this languaç has limiæÇ*g¡¡. ..i.+,.*
application to state agencies and æ sucfi, does not apply
to the EZII Waiver Program.

If fhç Interim Fiual Rule did appty, it would be
antitheticsl to the very purpose of thc BZH \traivsr
Progarn One of the æsential elements of the BZEI
V/aiver Pragram" approved and suppofted by CMS in luly
2007, is the provision of the amay of BZH lVaiver
Program sen¡ices offered by Not-for-hofit Voluntary
Authorized Agencies (VAAs), which are entíties
ponsossing the dual credentials: licensrue as an OCFS
foster eare agency and licensr¡re as a Medicaid provider
licensed by the NYS Dopænnent of Ileatth (DOH),
Office of Mental Healtb (OMfÐ or Ofñce of Mental
Retard¿tion and Ðevelopmenal Ðisabilities (OMRDD).
B2rI Waìver Pnogram service provüiers establish
individualized care plans, aoo¡dinate Mdicaid services,
md or rixrange for B2H Waiver Program services. B2H'lVaiver Program se,rrrices include but are not limired to
skill building, day habilit¿ltion, prevocational sêrvices,
supported employment, special needs ¿dvocacy, aad
planned and crisis respite services. Only those entities
having the specialized expenise and experience and able



to demonsnate 'firewalls' be[ween sefvice provisiors are

ar¡thorized to provide B2FI services. This is rhe lyncþiu
of the B2H Waiver Program and was clearly set foÉh in
New York's applications to CMS.

2.: I5-Minute Service Increments for Case Ma¡agement

Þp Not Fnçgurase Qudity Service: ïTre Interim Final
Rule appears to, at42 CFR 441.f8(a[8[vi), reqnire that
ratqs for case mânâgemcnt serviccs bs calculated and
biüÊd iú l5-minute increments, rather than the monthly
billing cuuently in ptace. The flexibility intrerent in the
'þrson-cenrcred atrrproach" described at ?2 FR 232.,page
68082, and would appeår o militate against such

limitations for effective case management services.

The mosÉ significant change will be moving from a
montl¡ly unit of service to a lS-miaute unit of service.
This change would be d¡astíc ¿nd would require time-
keeping and documentation on such a detailed level that
seruice coordinators' procluctivity and quality of seruice
will be compmmised. Rather than resulting in more
individualized time with a elient, the l5-minute unit of
senrice would result in cass ma¡âgefs, and the agencies

that eurploy thEm with inc¿ntives to provide uniform one-
size-fits-all services. ïbis is the opposite of wh¡t the
B2II Waiver Pmgram is intended to do, and what CItttS-,=*¡,,
shoultl want st¡rtos to do--encourage economy, cfficiency
and services tailored to fit a porson-s ¿c¡ral needs. The
increased complexity of bilLing in l5-minute increments
will also increase the potential for increased lvledÍcaid
expenditures.

Case mauagenent services for the children participating
ia fhe B2H lVaiver Prograrn arc net readily broken down
iuto lS-minute units. Becausc tbis population is beset
with multiple serious problems, services are often
complex and rmlti-facaed. Aaificially limiting the
length of these sessions to 15 minutes will undermine the
effectivensçs of the services provided.

Moving ftom a monthly unit of service to a l5-minute
r¡rrit of service will tesult in an adminÍstrative bnrden
upon service pmviders that will ultimately compromise
the quantum of acnr¡al services delivered to waiver
participants. Tirne spent completing the additional
rccords for 1S-minute billing increments is time trot spent
with or for B2II particþants. Rather than the
comprehensive coordiuated serviee delivery envisioned



by the BZf{ Waiver Prograrnn services will tend to be
uru¡aÐrally fragmented and piece-meal.

3.:..-Tr4l¡sportation Se.rviece.Bules are Confi¡sine: The
Interim Final Rule, âr page 68092, is also arnbiguous and
conñrsing regarding reimbrusement for transportation
services provided in co4iunction with case management.
The B2H TVaiver Program was approved by CIvLS with
the understanding that case managers may taúsport
particþnts to identified servicas when necessary. This is
particularly üfue iE rrual areas, whore there are oftEn no
other transport¿tion options avaÍlable. An interpretation
that the Interim Finol Rule p'recludæ nansportatiou as pârt
of oase marÞgement would ftustrate oûe Òf the intents of
the B2FI Waiver Program- to provide particþanb wiih
rcc€ss to and involvement in their corumunity. If
tra$portatiou carurot be provided as part of case
management" the service referr.al may be an empty
promise. UtilÍzing the case managee's car. to transport
participants to servic€f is more economícal and nuch less
stigmatizing fhan requiring the use of an anbulette where
none is needed.

Regulator,Í Imnact:

4.: The Interim Final Rute Regulatory Inrpact Anatysis, atæa*i+, --++,
page 68089, contains the Secretary's certification that
"...ttle nrle will flot hâve a significant economic impact
on a subsÊantial number of small entities." OCFS
strenuously disagrees with this asserrion, The service
pmviders for the B2H Ï¡t¡aiver Plogram are ûor-for-profit
organizations- It is those service providers rhat will be
rcsponsible for ihe increased record-keeping aud billing
activities aüendant to moving fton monthly billùU to L5-
minute inc¡ements. Thus, the Interim Fin¿l Rule will
have a significant and adverse impacr on rhese small
entities.

Finally, OCFS wishes to point out prior cæe history on applicability of
federal nrlemaking activities to our waiver itatus. The Inte¡im Final Rute
is silent as to its applicability to previously granted waivers, such æ the
B2H Waiver progmnr. Ttere is no authority for ¡cuoactive application
of the Interim Final Rr{e, or the impending Fin¿t Rute to the B2tI
Ilù¿iver progrâm. In the absencê of express legislative authorization, the
authority to promulgate regulations does not include the power to âprply
those regulations re[roactively lBowen v. Georgetoq¡n U.niveE![y
Hoppita,l, 488 U.S. 204, l$g S.Cr 468 (19SS),1 The authority to



promulgâtÊ these regulations is set forth at 42 USC $1302' and conøins
no such retroacfive autlnrity.

Fot tl¡e reasoff set forth abovg *re Interim Final Rule and any

subsequent finat rule should be revised to specifically exclude programs

operated pursüânt to 1915 waivers.

Should you have any additional $¡estiol$ oÍ cotrcefrts, pleæe contacli

Dee AÏeïffrder, OCFS Federal Liaiso! åt 5t8'473-1682.

$incerely,

Wfu-'?
Gladys Carrión
Comrniesioner

cq Office of Govemmental Affairs:
Nancy Linehan

CMS Centratoffrce:
Swanne Bosstick
MarySowers -Ës#. .*Ëp
Thomas Shenk

CMS I.I5l Regioaal Offtce:
SucKelly
MichaelMelendez



STATË OF NEW YORK
DEPARTMENT OF HEALTH
Corning Tower The Govemor Nelson A. Rockefeller Empire State Plaza Albany, New York 12237

Richard F. Daines, M.D. Wendy E. Saunders
Commissioner Chief of Staff

February 1, 2008

Centers for Medicare & Medicaid Services
Department of Health and Human Services
7500 Security Boulevard
Baltimore, MD 21244-1 850
Attention: CMS-2237-|CF, Mail Stop C4-26-05

Following are the comments of the New York State Department of Health (DOH)
on the proposed CMS regulations regarding Optional State Plan Case Management
Services. Other New York State agencies that provide case management services will
directly provide comments on these regulations and the impact on the¡r programs.

This Department, as the Single State Medicaid Agency with oversight
responsibility for Medicaid case management services has multiple concerns with these
regulations which are detailed in the letter, The primary concerns break down into three
areas:

Inadeqq?te t¡me frame for implementat¡on - States cannot implement the far
reaching changes requíred by these regulations by March 3, 2008. The changes to
services, billing procedures and data systems willtake, at a minimum, six months to
effect.

Gonfusion on waiver authoritv - CMS should clarify that these rules do not apply to
waiver services. lf ¡t CMS' position that these rules apply to waivers additional
clarification should be provided.

Reduction in sgrvlces - The overall effect of these proposed regulations is to limit
sharply the states ability to provide Medicaid case management services to vulnerable
populations. Among the most problematic provisions are those that would preclude
states from covering patient escort and supportive counseling.



Specific Concerns with Proposed Regulations:

1. Escort and counselins : IS44f .18(cX2)l
As referenced directly above, client escort is an essential case management
activity to ensure access to and receipt of appropriate services and includes
client education and advocacy to eliminate barriers to services. Escort should
not be considered a direct service but pari of the referral process and ensuring
linkage to care. Supportive counseling is a process of education and problem-
solving to address client barriers to care and ensure receipt of services.
Supportive counseling is pafticularly important for clients with mental health
and/or substance use issues. lt, too, should not be considered a direct service
but a case management activity to ensure receipt of care.

2. Reimbursgment bv Unit of Service: [5441.18 (aXBXvi)l
This mandates fifteen (15) minute billing periods for case management as
opposed to "bundled" per diem, weekly, or monthly rates that most Case
Management (CM) programs currently use. Only certain of the New York State
CM programs such as the Care at Home (CAH) waiver, the Teenage Services
Act (TASA) program, the Early Intervention Program, and the HIV/AIDS
Community Follow-up Program (CFP) currently reimburse providers in fifteen
minute increments. All other New York State CM programs reimburse through a

monthly capitated rate. The proposed incremental billing practice will require
work to ensure fair and equitable reimbursement. Somé program managers
expect that the practice could result in increased program expense as set
monthly rates define allowable service time as opposed to the unlimited 15

minute billing units. lmplementation of the new regulations will require new
reimbursement methodologies, change to all State documents related to CM
billing practices, regulations and other provider materials, and to the New York
State claims Processing sYstem.

CMS should continue to allow flexibility in reimbursement methodologies. Daily,
weekly and/or monthly rates for service coordination are not a "payment for a
bundle of services" (pg. 68085). Rather, they are payment for the single service
of case management. Such rates can be set to be as accurate, reasonable and
reflective of cost as 15 minute units. The proposed 15 minute unit is not a
panacea for problems CMS may have encountered with daily, weekly or monthly
rates. lt is a unít for which it will be extremely difficult to set payment criteria e.g.

does it legitimately include the 10 minutes a case manager waits to receive a call
back from an prospective employer or landlord; it will lead to inefficient use of
case managers'time, e.g. a case manager may speak with the prospective
employer/landlord regarding three consumers during the same phone call/visit,
but if the case manager is only paid for each 15 minutes attributable to individual
consumers, the incentive is to make separate calls/visits to maximize
reimbursement opportunities; it will complicate record keeping since each record
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will need to specify the specific time intervals; and it remains potentially more
open to gaming than the other methodologies since the incentive is to waste
time. lt would be more instructive and beneficialto both states and CMS, if CMS
were to share best practices in establishing cost-related rates or prices.

Trangilign Services: f$¿l'40.169(cll. 18441.18(aì l8l lviiì,fD'Eìt
Currently, reimbursement for transitional case management (services provided
while the recipient is in the facility for purposes of planning community care)
varies by program. The new regulations will limit payment by length of
institutional stay: short term (less than180 days) to fourteen (14) days, and long
term (180 days or more) to sixty (60) days [S 440.169(c[. The rule further
specifÍes that payment will not be made untilthe patient is discharged, enrolled in
CM and receiving medical services in the community [5441.18(a) (8) (vii) (D,E)].

This change is anticipated to negatively affect recipients with complex service
needs and appears to be contrary to established best practices for care in the
least restrictive appropriate setting. For instance, it is understood that some
institutionalized patients may require extended CM priorto facility discharge in
orderto determine and arrange delivery of needed community care, especially if
housing or certain specialized services are required,

Some program managers report that the lag in payment may create a
disincentive for early patient identification and service. Additionally, this change
could leave providers vulnerable to unbillable service should the client decline
community based CM enrollment or decide to remain in an institution. Advocates
and providers can be expected to perceive this rule as having a negative fiscal
impact on their organization and the individuals they serye.

Sinqle Case Manasernent Pr, gvide r; fS440. I 691

There are distinct advantages to CMS' principle of a single case management
provider, most importantly the positive benefit for a consumer and his/her family
or informal supports to working with one individual accountable for a coordinated,
integrated and holistic service plan. This can prevent gaps in responsibility,
especially those which would be detrimental to the consumer's health and
welfare in the community. However, just as CMS acknowledges layers of case
management when an individual is enrolled in a managed care plan, CMS should
allow flexibility for management of subspecialty needs e.g. mental health,
developmental disabilities, as long as the system developed by a state assures
coordination and clear placement of responsibility for a comprehensive service
plan with one case manager who assumes responsibility for an integrated and
comprehensive plan.

Gase Manager v Direct Serviqe.Pfgvider Gonflict of Interest fS441.181
Under the State Plan option, the provisions that states must ensure that conflicts
of interest do not exist and that, if the case manager provider is also a qualified
provider of other Medicaid seryices, the individual is given choice are valid, cost-
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effective and respectful of consumer rights. However, it should be acknowledged
there may be instances in which other service provider resources are limited, e.g.
other service providers are not available within a reasonable distance who can
meet special needs, including cultural needs, and the case management provider
is the only appropriate agency. The relationship of the case manager to the
servíce provider should be made transparent to the consumer, but the consumer
should not be prevented from accessing the needed seryices if sihe chooses.

Within the context of 1915c waivers, states should be afforded more flexibility in
modeling relationships between case managers and service providers.
Consumers should retain the right to choose waiver models which integrate case
management and services. For example, a selected waiver provider agency can
provide directly and/or indirectly case management as well as a full range of
waiver services. While not all consumers will prefer such an integrated model,
many may have more confidence in it and find it affords continuity in an
understandable approach. As long as the model is transparent to consumers to
assure informed choice and checks and balances exist in the modelto controlfor
over or under utilization, integrated models can offer a quality, cost-effective
option.

Prohibition on Case Managers serviqs as "Gate Kegpgrs":, [$44l.lEl
This prohibition underthe State Plan option remains valid. However, within the
1915c construct it is not sustainable if it is interpreted by CMS to mean case
managers can not consider cost when developing service plans. Significant time
is lost Íf plans which disregard cost are presented for approval to state officials or
their designees who must evaluate the plan against CMS' cost neutrality
mandates. The practical result is defays in transition to the community or
institutionalization until an approvable plan is developed.

Child Services: 15441.1 8l
The new regulations disallow payment for CM provided by child welfare agency
staff or contractors which may significantly impact the new Bridges to Health
(BzH) Medicaid waiver for children in foster care and other prcgrams for children.
As designed the B2H waiver will provide children CM through contracted Health
Care Integration Agencies that may also be direct service providers. [Note: The
New York State Office of Children and Family Services (OCFS) will provide
detailed comments on this issue in their correspondence on this matter.l

Clarification on Allowable Activities Prior.Lg 4n IFSP: [S441.18(cll
CMS acknowledges that "the Individualized Family Services Plan (IFSP) process
for an infant or toddler with a disability under the age of three requires a seryice
coordinator from the outset, some of whose activities may be Medicaid-funded
case management. Covered case management services could include'taking
the child's history, identifying service needs, and gathering information needed to
form a comprehensive assessment." The NYSDOH interprets this statement to
indicate that it is the intention of CMS to continue to allow reimbursement for

7.

8.
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case management activities that happen prior to the initiatlFSP, as such case
. management services would not by definition be included in a child's IFSP. CMS

should amend S 441.18(c) to clarify that the exclusion does not apply to case
management services provided for children referred to the Early lntervention
Program (ElP) whose IFSP development is in progress.

9. Conflict with IDEA Statute Reqardinq Ude of MedicaiC: IS1902(aX25)l
CMS states that "Case management services must remain separate and apart
from the administration of lndividuals with Disabilities Education Act (IDEA)
services. Medicaid may pay for those case management services where IDEA
and Medicaid overlap, but not for administrative activities that are required by
IDEA but not needed to assist individuals in gaining access to needed services.
These would include activities such as writing an Individualized Educational Plan
(lEP) or IFSP, providing required notices to parents, preparing for or conducting
IEP or IFSP meetings, or scheduling or attending IEP or IFSP meetings." Under
Part C of IDEA, the development of the IFSP, including scheduling and attending
IFSP meetings, is a critical step in assisting eligible children and theirfamilies to
access needed services. ln addition, S 440.169(dX2) of the proposed interim
rule includes development and periodic revision of a specific care plan as a case
management activity funded by Medicaid.

Further, federal regulations implementing IDEA make it clear that the intent and
requirement upon states is to use Part C funds as the payer of last resort for
Early Intervention Program services and activities. Note 2to 34 CFR 5303.23
states that'The legislative history of the 1991 amendments to IDEA indicates that
the use of the term service coordination was not intended to affect the authority
to seek reimbursement for services provided under Medicaid or any other
legislation that makes reference to "case managernenf'seryices. Federal
regulations at 34 CFR 5303.126 require states to assure compliance with
requirements pertaining to payer of last resort for use of Part C funds, including
non-substitution of funds and non-reduction of other benefits; and, federal
regulations at 34 CFR 5303.522 requires ihe State lead agency to identify and
coordinate all available resources for early intervention services within the State,
including those from Federal, State, local, and private sources, íncluding Title XIX
of the Social Security Act (relating to the general Medicaid Program, and
EPSDT). These regulations clearly state that scheduling and attending IFSP
meetings should be considered reimbursed activities under Medicaid. At a
minimum, CMS should revise the regulations to include these two service
coordination activities as allowable.

l0.Glarification Reqardinq TCM for Children in Lons Term Care: fS440.1691
The New York State Early Interuention Program currently provides service
coordination services to a small number of children who are receiving long-term
care in skilled nursing facilities, or other residential programs, for health care
purposes (e.9., ventilator dependent children) and their families. Such service
coordination services are necessary to ensure that these children and their
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families receive access to early intervention services in their lFSPs. CMS should
amend S 440.169 to clarify that service coordination services may be provided
when a child is in a long-term care health care facility and such services are
necessary to ensure the child and family continues to receive needed early
interuention services.

I l.Service Coordinatqr Requirement in IDEA: IS441.18(al(3)l
¡DEA and implementing federal regulations at 34 CFR Part 303 require that all
children receiving ËlP services be provided with one service coordinator (case
manager) who is responsible for assisting and enabling a child to receive the
rights, procedural safeguards, and seruices that are authorized to be provided
under a State's Early Intervention Program (34 CFR S303.22(a)(1)). CMS should
clarify that the prohibition at $ 441.18(aX3) does not apply to service coordination
services which are required to be provided under other federal programs.

12. Public Schools: [S441.181
Congressional intent was to shift in part the funding of the medical cost of IDEA
services to the Medicaid program. By utilizing Medicaid, Gongress ensured that
the funds would go to the poorer schools where the funding is needed the most.
It appears that CMS disregarded Congressional intent on this point.

Thê DRA definition for Medicaid targeted case management and the components
cited is in concert with the New York State's school based targeted case
management (TCM) process. The DRA requires TCM to include taking client
history, identifying the needs of the individual, gathering information from other
sources, development of a specific care plan, referral and related activities to
help an individual, monitoring and follow-up activities and determining if services
are being furnished and whether the services in the care plan are adequate to
meet the needs of the individual. All of this is required under IDEA as well.

Congress has never met the level of ¡DEA funding promised to states and local
education agencies. Alfowing public school districts Medicaid reimbursement for
targeted case management services helped narrow a still significant gap
between actual federal fiscal participation and federal promises.

New York State and its public schools will lose approximately $60 million per
year in federal funds for targeted case management services that are provided to
the school based Medicaid population, increasing the burden on localtax payeds
face.

f 3. Paver of last resolt:
Both Medicaid and HRSA (i.e., Ryan White HIV/AIDS Treatment Modernization
Act of 2006) claim to be payer of last resort for case management services for
H|V-positive persons. ln New York, Medicaid supports intensivg case
management services for Medicaid-eligible persons living with HIV/AIDS through
the Community Follow-up Program. The HRSA funding pays for supportive, non-
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intensive case management, as defined in published standards of care, and for
services for persons who are not efigible for Medicaid. The proposed regulations
state if targeted case management ís paid for by any other program, that funding
must be used in place of Medicaid. Care must be taken to assure that these
distinct services continue to be supported and available to persons living with
HIV infection.

We would urge CMS to revise the proposed regulations to more closely reflect
the fanguage and intent of 42 CFR, Parts 431, 440, and 441. Whatever cost savings
these regulations would achieve in the shoÉ-term will be more than offset by addítional
costs resulting from this change in federal policy.

Sincerely,

'M',,.Pp*^
Deborah Bachrach
Medicaid Director
Deputy Commissioner
Office of Health Insurance Programs
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Äctíng Ad¡aínistretor
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7500 Sccurify Boulev¿rd
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Febnr*ty 1, 2008

IfIA OVERHT€H.TMÁIT,

Rc: CllI$-2Ít37.IFC

Dear Actiug AdminisrrEtor líeuus:

Ertolosed pteare find comrn¿nts ssbmittðd nn Sehalfof{rc Ncw Ysrk Sgiê Ofüce of
Mcntel Healtlr os thÊ lrü€rim FiflEI Ruls with comracnt pedod, vùicb amcnds +z efn par*
431, 440 and 441, a¡rd was pübtÍshÊd in the Fedsrd RsgÍster on ftecëñrbër d zoo?.

MíchnlfT. Hogan, Ph. rr.
tomrnÍssione¡

ffrlEølrÐl
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CO]ITil'EN¿S STãMTTTET' ON EEHÅEF OF FTrÊ NEW /.ORX SäÅTE OFFIÇE OF
MENTáL Ne*r.H JËfr/iß-223?-rf,.Cl

Tlre Ncw Yotlc St¿te office ofMental l-feåtfh ("OMHI has fo¡¡r.arargeËd øre
lllüâg$nent" fTcM") proErañÉ' aII of whicb. are operating pursu$rt ûû ap,pçave{ Stræ pla¡l
Amend'Éurs. The fourprograms (Intensive case ManageméEt c.rcM,r, $upportiw casr
It4anagunerm. Blardod Case Managernent, and Ëtsndsd end Flcxible Caæ Managsmenr) all uso a
moutlrly c{se pa}ryn€nt for reimbursemËrü" but difret üased qpon the level of üsab¡tity of t¡c
individuale served ar¡d the medentiels rcqubcd by theprorgrara statr- All foqr proggms aæ *rc¡-
csteblished in üre $ets, bqgiiln¡ng with the Intensivc Cnse Maoagenænt pmogrårrt whioh was
appmved by CM$' ¡xedocessor, úe HffIttr Cars Flna¿cc Ädninistrtion (.1HC,FJ\.), in lgg0.

Iu addition 10 ths TcM prcgra*s, oMH alro operatec ¿ }rome a¡¡d cou'ounity Eas€d
Sctviccs Sraiver ("¡I&css\à/'J forernotionalty dfurtrnkd chÍldre,n, thxt was appmvcd by HCFA
in 1995" and thcæfore has been in operation for or¡er tüfursff yeårs, Tâis åighty succg85fi¡t
prugÌa¡ü, onc of lhe firgt i¡¡ the rutiorq pmvidcs Indivülrralizcd C¿rc Coo¡diuation f+ICC,) for
childrEn and famÍlie¡, n'ftich may be ccnsidered ta be c¿se mrn¡rgqfirerrt Ih€ IçC ¿uthsrizcs
W¿ivsr ¡¿tuícËE based on tllc treatrüfiit plaa dcvcloped in eoqjwrction with thc child and family.
Although it did aot tppçar fronr tlre Deficit Reduction.àct of Z00j (DRA) thar Congress
irtcnded tbe pmvÍsioos regardirrg c{tsË rnanaggnrËgr to cover scrviccs ötlær th¡n TcM, oMH hee
bÊeri infoùmpd th¡t cMS hts prbliely staned tÉet the r=gulatbrs wilt rlso covcr tI&CBS1ff cag¿
manegäilrffit ow sot'üaglts on the regulatione thsefbre covcr both ïrca{ Eád the lffrcßswÐs
rcc.

Ihe IniÊrin Fiuaf Rulæ Proptscd by cMS a¡re ostcnsihlv being puundgered punuant to
thç DR¿' OMH is conccme4 ho*rcvcr, drÈt fu egulations go far be¡oad ùc langrragp of thæ
å'ct rnd its intc¡ded $ÊPpc, aad do so in e t{|îty thÊt thfefiËns to negatively ¡r$Faff upoa Ob0H's
ebility to potÍdo much-nædad affÊ mÐrrgcrneilt scfliçËs ir an cffcstiv' ,oa.nÊf,

e'd ÊeÊr- s8t -B I s u5û HOt SÄN d¿g¡eI At þT gêl
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Onc ofthe e¡rsüFle$ of CMS or¡eHÞfÉitrgrl¡obornd¡¡Íen of rÊe DEA lsgÍslation b 42
tFR 4¿t{t.I69(c}, which deâk $rÍth individusls beírrs d¡soharged fmm irpmient settings or
instirutions. Thr propocal does tÌrlo thÍngs: F¡rst, it short€ñF t¡¡Ë ¡æriad, dlring which a pçr5on
may recciva Gesê maÞÊgçrnemt sc¡'t¿ices ürhilc in an institl¡ticn &,om lS0 days ro Sû deys for r
lot¡g tcrrt iastttr¡tion¡t stay of ItO da¡r; or lcnger; and for en iüstitutiona¡ stay of leos tban t t0
de5æ only aIJovcE cl$e mûEgemüit scrviccs to be provided druing rhe lâst I{ deys of disclprye.

Second, in addition to shortcning ths s¡nount ofdruc duritg wh¡Éh ErsE ll¡nagemsrtcsn
be ptov[dcd' undcr thE proposcd ¡ulo the sElviees provìded while tl¡e pçrso[ is in the institwÍon
öåËnel be bifled until afrer tlre pcrson leave,s the horyÍtat, Norph¿rc in thc D&,A r¡r,ere cithcr sf
these içsues edd¡csssd.

Reshictiag cr8e trtoiagçrrerit servicËs tr the lâst 14 days ofa hospit¡l sray raiscs ceraaral

issues fot meutal healtü pmvirls[s. Thé datc ofdisqbäüßË is ret earil¡r detËr¡nined in mental
bEa¡th ca¡e. MËûål illness qpicaltyiuvolvcs periods oftremls¡ion and cxacerbãtioü ¿rar g'E

urrpædictable. If s p¡ogrâe Frovides scwiccs, based on an anticipnted disctrrge datc, and rbeo
dre clicr¡t talses a tu¡D for thê tryorËê and is r¡ot rbls tr be diuohæged ¡t the ød of thc fsurteßsl
dars' the cese mssftgÉment Frogtãr¡r wsuld be r¡rnble to bill fer åny servicec providd drrtíug ûc
additiond time period.

la additior¡ if a Fcrson is in$itütiû¡t¿lízcd for I E0 days, frequendy they raÍll åeve log
ãrçEss to thcír comrnrurity livlrrgsituation. öno ofths p,robtems thsrrnaqy menulty itt
Índividual¡ face al discharge is the difficulty ofobbining housing. In New york Ciþ, obrnining
aflordcble housÍng is paticulatly difficult. If one looks ar the history of casc ¡nånagÉmËnr, onq
of tlrc original re*sons FIgF¡t allorcd aase mrumfemiltr trås ür ¡ddtesg the isfirc of
homelessnësc. The $tate Pþn fungfldmcnt (.$pltJ) for OMH"s IÇM progrûr lists trrc of rÉc
foru cetegoriee of rarg+ grcups as: "êr.EËdÊd cåfe st¡tc pSychietric Êenret parients who could bc _

dÍscltarged brrt asç not br.ctr¡tc of the atscn¡e'ofn6cdod sppput in the comla'nit14" and
"rË€¡rtElly itl üùa arc ho¡aclces ärd livc on the ¡rr€Éts or iu shcftcrs,, Both grÞuFg will obviorrty

øâ/tLPAGE
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bc in need of hnusing assistffce.t Finrling affor{able horsiug is not ¿ task that can necer*aríly
bo doræ witrtih fourtccn days- Additíonatly, hospitul dischægË ptannerc a¡e not equipped to
look for horising forFaticnt+-their job is tc lir¡k the individu¡l t6 flnpêüÊnt medic¿l *d rucnt¡L
health strt'icct' including TcM. Linring to houeing is one ofrhajahs of the TCM n¡ff.
Alrhongù this is prÍrnar'y an Lubsn irobtern, ít Ís e probrom ÞõËd in rube¡ cËfi¡ngs orher rhen
New Tork City' Ttre rcgulation as drâfted is tikcly tc tead to irrcrcasing horuelessn€ss, which is
antitttcticul to the original htënt of thç ctssnråriager¡ênt pro$s¡ns approved by HCFA/ÇM5.

In addition, and importantly, the language rcgurding Eãsë mâfregüilent services in the
rnrerim R*gulation conÚrrdlctñ aprevious lcttcr sent ta suæ MÉrlicÊid Din¡ctoæ o' July 25,
200t1' uåích was ¡teat æ assi¡r thc st¡rre Müdigaid Ðirecbru by HCFA. HcrA ir6'omad tlre
$mtes thet the lettcr ças htended to prcvide clarÍficatÍcns or changes m policy ín rosponse ro tha
olñstca¡ v. L. C- sz? u.s. s¡t rtoggl. In an efro¡t ßÉ a.ssisfthe gr*tæ ln comÍrqinto
compüùc wiü Olmstead" HCFA ¡eqr out *seri¿s qfdirËct¡veç to n$sist Starcs wÍth dcveloping
community elæmativer to institt¡tionali¿gtion. ons of ttrc attaclur¡e¡rts to the Juty 2f, z00D lcücr,
38; dealt wÍth cåsc tllãùÊgêrncnt polioy olmnges. Th¡t Aftachmçrir stnted rs foltowsr

A. CAs+ A, Cese maageuent. CasË ¡aåüeÈËmq¡¡t wr¡icee ¿¡ç dçfiscd under se6ion
l9ts(elG) ofthe soeial scctrity.Acr (tbe Act) ss "services rlrhi€h wilt as¡rist indgùrals,
eligiblc turder thç plan, in gaining access to needed ffÈdiçsl, rocial, cducstional" and
oürcr servicts," Gåsa ü¡âtügemcDt scn'lces are sftËn ¡¡scd to fostcr tåc ûansirioniag ofa
PenÐn fiom instihttiona¡ cärË to a fitone integrated senin6 or to heþ nraintsin a person in
the æmrururíty' There t¡e sçveral ways rfilt cesv ürånrg€ffent seruicos mily bs furnishçd
w¡dcr thc Medicfüd p$of,rarft:

"'TargcÛed €ese mar¡qgemcnt (fËI\4J, defiaëd in section lgl5(g) of flre Acç nray
be frlrlish*d as a scrviop to iustÍtufioa¡Iized pcrsws who arç sbsut to leave rhc
insrifutiol¡ tn faeilìure ürc pmcecs ofüaüsition to comsruniry s*vÍccs and to
enabl,e ihepgrcw to gain acce!¡* ro nsçdÊd rnedic¡I. cocÍal, edrcstionsl snd oths
æn¡iccs in the comrnunlry. 1[/e arc rcvisiag ow guideliass to indicatç tb¡t TC?I

¡Targct 
ßroupi r¡ tþc Blendcd nnd Ftc¡¡ihJe,Çæc Manngcrreot prograar, thc FÌexiblc CassManegerrent pÌogrtm¡ ånd th€ Supportivc c*" r"raniiemeniË;** also includerhe*e rarg4gfoupt,

S.d âÊÊ'- 98r-Er S H9û Htg SÀ¡.¡ d¿S r¿l Êû Þt gèJ
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mry he furnisftcd during tfte !*sr Ifft con*€cüf¡yç d{ys of a Mcdlerid eligible
pcrsorr's in¡drutionel sÉny, it providod for Éhc Fur[¡6rê of community
trrn¡llion. Stster rary specÍfy å $lrcrtsr rlmc periort or ofLçr condttion¡ undcr
which tarleted crs€ nr*il¡gs!flr*t mry br provlded- Of eouruç, Rf,,p Ís not
av¡ilrhlc for any McdÍceid sen'iset Íneludlng fitEEtGt eû3G mrnägeEent
sclYicçs, pFovldéd to perttnr whc ¡rc roerÍving ae[lic€s in ¡n Ínrtftulion for
meilts' di¡c¡se flIUDI exccpt forsewÍces p.ov¡dcd to elderry indivrduqrc a¡d
children urdêr ú[c nge of 2l who ¡re rccclvÍrng inp*tlcnt pryclrlrtrie scnlcer.
(boldins addsd.)

hs a¡.esult of tltat transmittÅ|, OMH n¡ncnded its regulation¡ to *llow ca¡e rr¡gãågcmeil
provideæ to hÍll fot setvieos providcd to FËrrüõ!¡ rodËiviag targctsd GãEs managcmÊût scrvíces
whs rryure fnsdturlonalized. ræ cu'ent regulation ehtesth¿tl

Individuafs uhs l¡avç been admittcd to discr¿te psychiakic units of ho.¡pitsls licensed
püst¡råttt ts Article 28 of the'Public HËalú Law, rcsidential rrearncr¡t fusiliriçs for
children and youtl¡ crindividuals 2t ycrrs ofnge or lcss or 65 years of ege or older who
we receiving Ëçrvfces 4t Stâte-ópsrÊt€d Fsfêhiãfüs facilÍries or hospiÞls liocnmd
purcuantto A¡ficte.3l of the Menttt llygiene t¡wånd who hpvs an anticipated diecharge' 
\üithin 90 d¡¡¡¡ or lcre, may rsceive casË üràñågcrnËnt senricçs. Sr¡¡h søvicçs fhû¡l bË
bilfed pursuurt to the sranda¡ds estf,btislrêd in $ectlonp 506.5, 506.6 snd 506.7 of thir
Fan' if such ser-vicee åFe æquírcd ir s¡dff to f¡cilitate rhe pmccss of tr¿nsitioß to
cornmunity texï|ises â[d te snâblc the indÍviúHl to gaÍn aæês$ ro ngcdÊd Eredical, social,
cduoatje¡¡¡, and other $ervices in thc communíry. (.|4 NycRR scction j06,10)

Thit sccÜtou, rwirtd in eccardancc with l{CE¡t'e iaftruclionc, world be invrlid unasr fl¡e
r¡t¡rÍm Fin¡l Rute' More importantly, thu prçFoscd cftenge would r¡r¡dçrmine the cxpleseed
gonl of facititatinBthË ffinÊttiûn of indíviduals from isstiü¡tienal to cornvrunity spttin€¡, srd
jeap¡tdizc süatts' nbiltity to co4ply n¡iü Otffit€sd. ultimately, such a Folícy is also sêlf-
defeating, becarne it yvill iræritibþ æ¡r¡lt in longer aud nro¡e cx¡ænrirrc [ospializadons, rathcr

3
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üan an øcped-itioue ÌÊturn tt¡ less exPctt¡Ívç ilrÐôtisfit eare. F¡nn[y, cMs, Interitn F¡nEI Rule
ef'Þcfively repcats previous HCFA inlerpretations or¡ this iesuc, udrlþur any íntervsr¡¡ng ståtrÍory
clUnge* tû supFoË sr¡¿h f{l-intËrFfchtion.

The provísrsn in the prphibitine casc munapment providers torn bÍIlíng rvhile trre
pErsgtl is in tùe ÍnstÍtutiou also prcsent+ a problun- sincc Ìn Ngv york $t¡te c¿ce rnanaßemsnr
bills arc submiftd at thc end of ¿ rnont[, this rulc would prr tlre ptoganr ûn thc positÍon of
providing scrvioes for up to g0 days heforc ir ean bill Mcdie¿¡d.¡ p¡eg¡rms *rc not so tichty
frmdcd that tlrey ca¡ afford to provide services for which they are not paíd fo¡ sEverql months.
The cash flow issuc is çuch thaf programs will be reluetãnt to ptovide serviccs for urhich tt¡ey
t&tnot hc ümelypaid.

CåSE MAHâCEMËNT ¿{C:rIV]TTIEE

- Of great contðHi to OMI{ ír this CM$ corruaent conteined in Ssction IIL CMS st¡tcs:

. Rsfênâl and ælaæd, ¡cfivitics do nst inctude prnvid&g trerçportatiou to thc s'fv¡pe to
which rhc i¡dividrul is ref,q¡çd. æco*Íng thÈ hdividuãl ûo the serv¡ce, orptnvldi¡tg cffId
c4ç Eo that ¡n indiuidual mäy aôë,e$s thc eorvicc. Ths esgê ffian¿Eem€Et rcferr¿f ætiyity
is complcred çncc fhe refcrral and linkage ha¡ been made.

- Ttis ststemçr¡t shçws a cornplete lack nf undcmtandÍng sbout uihat the rql* of a case
rrtsfftg€? is, *nd morc imporhntly, Hihst the næds of the dis¡blsd poprlations nre, inctudirg
índividu¿ls with mental illness. cane managamcnr sewiscs ¡rc drfiaed r'der section tgls{d(z}
of thc sosial s€suríty Ast (üç Ast) as nsenrices which will assist indívidr¡ats, eligiblc u¡¡d*n the
pl¡U, in gaining ecÈ€Bs tÕ f¡ËGdôd mcdÍcat, sociä¡, eürcaüCn¡1, aud OüCr Sen iCA¡.d If e me¡e

2E 

'cn 
if ths shç did not ¡ei¡¡rb¡¡rss on a nonrhty hauisb hú on the ls minute basis cl{s

is nqw raquirin¡¡' thcre umutd b¿ at lcast a 60 day ¿etav Lprñent.

þgSffs ¡ppro,vrd by HÇFir, then ÖM$, dcffæ äõ ä coËs mansggiflËnr funstiør,' ;Dsection Þ, "Impfçrnenlatûon of tlrr æss r¡ÌaJ¡rírgcrrrcnt plarrr.. ac È...$actuing lhe scrvipeg
detcrmiræd in the csse rn$rBgpilnrrt plna 1o u* ry_¡npËt¡"tå roi *puti*tar reeipient thror¡ghI
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rtfencl were fltl thar wns ncedcd" câse ffrrrågËro.nt o*u¿ hot sxÍst .Although sMIÌ agrccs that it
it ¡r<¡l a rase rnanegar'a responsibility to pnrvide chlld carc (OMH provides State-çnly dollsrs for
csse mf,Íagsrr to purehasc child cs'e if dcsmed nccossary), it is c¿deinly the rote of a case
m¡rnagËr to aqcon a PËrson to gervices ifnecessary, to ¡rer rm the ..edwea€fl.'¿¡d *tìnlc¡ge'
ns0ëS$ary to a$suf,s that thc individual reo¿ivçs the ¡npropriåtg $Ëruicgs. For ¡ro.sons rr¡fh a
sErious mcntal illræcs, it is often the case thst aç n ¡afilt offirñctionet deficìb ¡ssociated with
tlæir illucsl" unless tlæy arc Èccortcd b ssrvicçs, they ere unsblc to acc€ss thetu. I{ow c8tr a
oåSÉ rnan4$er advocate fOr a client, or assiet Ín OpplÍCAtfoft föÉnr" unless he or sbe is present rnd
abletn nork with tha sçn¡ice prcvidsr to acsuro that thc gsds of thc çasÊ rnaûagemenr plan ara
net?' ÏI¡is is not ajob thst çsn gcnerally be performod in theoflièen bur rnuctr of it must bc done
in the field, going with the õtiÊnt to r¡arior¡s eerviçc providers. horsing prouide.s" etc. in ordcr ro
qssurrÊ that the plan is implemerúed, or rnodífiçd if necasrery. Ttrè purpos* it not to provide
tr¿nq¡ortation, Or A¡ "çscoft," but rathcf tu be on tlre ggnË (rnd agsure thc cli€nt Ís on the seenc)
"to Ènåblë the isdividual to gain af-'ccgs tc ncaded medicàI, socÍal, eduçatiornl and othcr senrices
íntlæ comraunity."

CM8 hâs stated tüat it will apply the provisions of this proposal relatíng ro frccdosr of
choicc ofproviderc to "¿ase fnÊñågÊflrent scrvires'¡lrovided in Horne ¡r¡d community BsÐçd
scwitcs Tteivets- This nmr¡Id þoanoÈleratt¿in rryùich cM$ clcarly ovesæpp,e¿ the sr¡mto¡y
autÌ¡c¡Ísatiott of the DRA' It would tl¡o r¡ndsnnfne täc stsust¡uc and valuc of tbe $raiv€r
Pûigrãm-

oMH operatss a waivsr fsr çm{ttionfilly dÌsturbÊd ohítdrea s¡rd has donç so fûr ovcr ren
years. Enrollment in the plan is nolrrntar-v. eaC of thç oomþonaa6 gf ths wair¡er is t¡re
Individr'reliæd cere coordinrlor, a professional, who along witù thc family ond clild, dceigns r

ffis¡sist|¡g füc rocþicnt {rrib rÊfë;nt and/or¡mHJti.r ¡r,-*"-.--..ìl- .^_ .r-^ -^---r-r-r_ .,.sBsist|lg rüc rÈËipi€nt wiü rcfc¡ral anøor¡¡pl¡càtioa ro*l!.q*t d fu rhe rcquisir¡;ofsertricee; ailvocetírry fw F f¡Sett u,ft ái providcrs ofs*vi'ces; and developing altcrnarivcserr¡þEs to üsure contirruíty in dre evcnt orså"i"e amftoi.';-äri* dcfinitlou aarqpo¡t¡ wifhth¿ statutë aud was approvid hy ffÊFA *unl yor, 
"go,
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scpiGÉ PIÊr¡' waiver seruiees çGnnot and .c*ould not be e€cesËëd wit'out rhs deveþmont of thepJan- It appcårç ftom the language of thc (,,MS .,exptanatiðn,, oftlu rcgulatrons th¡t CIVÍS urouldrequire oMI{ to atow a chÍld to be enrutted Ínto trrc waiver withour sn ladividualizcd carctoordinctor' Thisii corttrÊrytü oMÉf's derign nf the waiver, ac uæLI as ùo thp inrem of ürcH&cElf progratr¡ eEnerå¡ly, wltioh Ís intendedto permit $t4tos to dcvcþ irmov¡tive pÌÐt¡a's
for Índividuals who wot¡Id othe.rdse bc at rÍstt ofåospil,aliaaticn, and the*by ¡.rop t¡å tn tt,coturnunity' while spcndÍng no môrë thf,¡t t¡úhat such p¿rsonc would cost iri åt¡ inpctient *$iag.witl¡ot¡t E ctlss maftã8iBf to euthorize sszvicfrn (in eonjüncrioE with the chiH and farnily) whicilr

compoff with rhe service ptan' thcrc can be ¡ro conËtl over ths amcuff ând cost of servicss. Thìs
would n¡ke ir diffieulÍ; if nol impossible, $ assrüE th* thuprospe*ivc cosl of theBrog¡¡ír
would not Éxcegd thst bf inpadsnt çftG! es is requirod by Mcdicai¿ law, üo rncet thç fcde¡al
'Escål Íåucå¡¡ty" csP. Ia additisr¡r ít is the lcc thãt is resporuiblc for thç ss'€c*nsnt o'the
child's needs ñnd devclopr tbe scrviee plan, and wlthout ICC *s a servÍce, wha woutd dcvatop
glld mo&itor a clinically appropriare plan? It ig diftisult ts see hgw any rzaiver can bc operued
withOut E çasË, mËnåBÊr who parforn¡s both functions.

EI¡NDLED 4s.TEs

The proposed rggulntjor¡s ftrther exceed rhe scope of th€ Þt(á, by FohiÞiting rhc u¡c of
s+'callsd "bundled tatcs" fot câ$e nün¡gem€nr serviccs. Nothiue in rhe DR.A, addræsss th¡$
isnre' nor is rhac anyprovidot in c,lristing Medicrid law or ra¿ul*tio¡¡s which woutd prohíbít
*æh rale mettrodologias' ch4fi appefrs to be using thc ÐR,{, ¿s a prate*t fu insertiig'into
tcgulations a prorisiot whÍcb has no basfu Ír¡ Medic.gid rarr, the ÞRA, or, until tlric ¡rublicationnin rcgulatÍon.

oMH ltss used moutlS ÊûÊË psyrnør rires sincc the implernenta¡Íon o¡itõ IcIu
prognrna' pulsurufi to ap¡novod $tnte Pt$¡ ÂmendmËnt* tn approving a $tetcples Âmc¡¡dment,
CMS is ceni$ing rhat prc ara"nçrof providírg and financing the EËrviccs set out in that $pA aræ
consistent wÍth Mcdicaid tnw andra¡ul¿tions. Medicaid re4ufues tlrar rclmbrqsorncnt

T"t"t:t""- ***þ *br.qge for rcrvicss provided by .hffrcicntly 
ln¡d êÈo¡omísålly

{dnd for ail jg orher TCM prugranrs, sncl for the ICÇ p¡yrrrcnt in the lltaive¡ p¡sg¡¡ç,

I
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opeÌåtÉd't plbvidcts' Thcre is nothing ir¡hcteqt in a bundled ratc that feils to moet that standard,
nor did HcFâ' or cMs find th¡t a btudlecl råtc $rãs nôt "eüfici¿¡tt , or ,"€cenomÍc. until roccntly.

' ln thi't i¡59¡ot, end in matry othçË, a uonthly Êâse p+y,n€nr is thc most efücient ând çcohomic
menncr of ¡qinrbursirrg e efl sG manager.

tt ¡hould also be noted thrt tüe re¡¡¡1.'þs¡¡dlind, in this iustaäoe is a misnomer. Bundting
io get¡srElly used in h€dth csne to define the compcnradou of,a packagc ofdiffcrcnt s*reices
within a single r¿t+ Bundlcd services arç r¡scd ín Ínsinrtiond setrings" wheae¡ pËrson rnay Ëetphysic*l therep¿ occupational therapy, a physician,r servioeo s¡rd one ¡npffiçnt rÊte is ..bundled,

togetLcr and billcd" fir thc case of casø rrâ¡rcgefirerir' hor¡¡sver. scrviceg of a diffemnt vå¡icty arË
nçt bciagprovidcd-etl ofthc ¡ervices provided ars defmcd ãs ûasë manigemertt $erviccs. The
use ofilæ term "bundling', iu tlrerefore inappo¡nirte,

ln OMH's case, rFÛes ere detçr¡nined by un-ng tlrE cost of the pro€¡a h, includ¡¡g s¡Iaries
and sorne overhead' ûfld divldíng lt try thc r¡sc lod. (The State pnys for those c¡enrc who arr
not elþibla for Medicrid and wlro do rrct har¡e the rËsourcss to pay for some or ail of tbc csgt of
tåc reruice) All clieuts mu$ be scsn a ccneih numbpr of times nronthly in o¡dcr ,o blu, so¡,.
slicnß tro sçsn füotË than fhç miuimurn nurnbcr rcquircd tç bill, bgeåu$e üciÌ condition is moË
a,cüte. Þe¡p¡dirre or¡ tlre rnonth, diffcrent índividr¡als will receivs uro¡ç seviccs than tha
minimum l€quiËd to bill, ba¡ed bH their ecuiry or chafites Íu thcir situation, and somc wifl ouly
¡ccsive the mlnioum nn¡nbcr of scrvices.

Ths cttffËnt payffÊint fiethodotogy allorrc for fle$bili-ty to reflcct thc fact thaÊ ctinicnl
nseds âtrd' sittt¡tions change' '{ puw "fec fs¡ sen ice" 15 miaub r*re wonld not allow fot rlrrt
ssrr-¡e flexibilitt'' Nordoes thø tcqrdrem€Df to bil¡ in Ii mlnnte inerçmails make ar¡y sc¡r¡E for
cãss n¡an¿gÈment services" ItLost csse msnsEßm€rit ecrviaes for * díta¡¡ca population Elçc ftr
longcr than IJ ,oirlutes' very f.e'r case rnånagcrnent ¡*viEEs invorve an acrtivíty of that short a
du¡atiofi, nor iS there an¡r inl¡e¡c¡t rËason why nethodofsgies {r¿f do no.t cmploy snch ¿
,Bga'',"srnënt arc inconsistsrt .t/¡th efficisnqf orsc'fiony. Fot CMS ro deem li ininuþ
increi¡rcn¡s as the mcasre hât 6hould þe uscd goGs fsr beyond it€ luth6fíty. tt Ís ar¡thoriæd to
monitorpro4rams to astÜç rùat they aL eonomicrlþ urd cfficietrtly ofiemted. cbls # aø
tzthæÚad tø sd rht tnttaf tìmef,ar ¡ahnbarsemeat ìø z r4alúb* This micçorns¡aggncntig
beyond aü¡hilg tt¡at cMS has aûa¡npûcd to date. ft is h,tder to thi¡k of r no¡e efficicnt and
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Eorinomic systâm th¿n what ís cunently in EfTFest in ÐMlI's prûgtams. It does Eot rÊquiñ,
"'"'subita¡rtially mort Fedcrrl oversíght rçsour'es to cuteüfisrr the âcËr¡racï a¡d rrasonablen€ss ofst¡te errrendiûffês.'' fiiers is no profft rnada by ttrese FrôFäns, aad in some fnstÊneeç ths $tatcmust i¡ feot mect thei¡ defìcits because nor ¿fl oríenrs me Medicairl ctÍgibre.

Fufths, for cMs to ctFËet that en entite billing systerr, For alt fors of,oMHrs TcM
Prþgrqf,l! plus the walver prograrrl san bc csnveiæa to I s miff{tc billiue insrEmcntg by Mamh 420CI8- i¡ comFhtely r¡n¡ealistic. Nsw Fntes would h¿ve to be set, prog[E¡Ìrõ wourd h*w to be
t¡nined in the ¡rsw binirrg process, tha erccrr'nic billing õystem mourd have tc be w_progranmd
a prbcess thar courd nat possÍbry hc achiaved by March 4, zOtg. trr addrïon, oMH rrcurd
þrc¡umahly h¿ve to apend its crrnently epproved $F¿,sand nrhmit sn ar¡eudmçat to its Waivsr
ap¡rlication to rcflect tlrc neccts¿rf,¡ clrangcs. This isa lengthy pEGGsË which esn¡rot bç
accomplÍshed in thc time ftamw specíticd.

c. oNcLg$Iör¡

Thercfotq offitt¡çsFÉcüh¡lly tequcsrr withdratl¡ål nfall secrio¡s oftlre Intcricr Finel
Regulatfon on Tatgetcd caseManagems¡L rn the attcmativeo üMs rärstr'Eognize thc i'bÈr.trt
difficulties forEt¡teç to ssmply wif¡ lt¡is rcgutadon ln the tåme Ërure gi'en, and should allsw a
Peri{td of ttp to two yeax to coraply with t}re nc€snsäry ehanges. Finall¡ cMs shoutdplovÍde a
ståtËßent thtt the Inærim Final Regulacionñ ruc nor and u/Êre nof intcndçd úo cover Home rnd
Commrnrlty Båsûd Scrvices lyaiv* pmgrams.
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STATE OFNEWYORK
OFFICE OF MENTAL RETARDATION AND DEVELOPMENTAL DISABILITIES

44 HOLLANDAVENUE

ALBANY, NEW YORK I2229.OOOI

(5 t8) 473-t997 . TDD (st8) 47+3694

wrrw.omr.state.ny.us

February 1,2008

Kerry N. Weems
Acting Administrator
Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-2237-IFC
Mail Stop C4-26-05
7500 Secuity Boulevard
Baltimore, MÐ 21244-1850

VIA OVERNIGHT MAIL

Re: Optional State Plan Case
Management Services Interim final
rule with comment period
CMS-2237-IFC

Dear Acting Administrator Weems:

The New York State Office of Mental Retardation and Developmental Disabilities
("OMRDD") submits the foliowing comments on the Interim Final Rule with Comment
Period ("the Rule") published in the Federal Register on December 4,2007 at7?Fed.
Reg, 68077 regarding Optional State Plan Case Management Services.

OMRDD is the State agency responsible for providing and overseeing services to
persons with developmental disabilities in New York State. Since íts creation as an
independent agency in 1978, OMRDD has succeeded in transforrring New York's
services for,persons with developmental disabilities from large institutional services to
services that þelp persons live with dignity as independently as possible in the
community, respect their choices, and ensure them quality services. Each day
approximately 126,000 persons receive services in OMRDD's system. One of the key
cómponents of OMRDD's system is targeted case management. This service ensures that

ffi 
- t-"iding zupports.and scrvices for pcoplc whh dcvclopmcntal disabilitics and thcir fomilícs.
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each person gets the services he or she needs, that the services reflect his or her

individual choices, that the services are coordinated and that the person's safety and

health are maintained.

OMRDD could not have achieved this service system transformation without the

strong partnership of the federal government, and OMRDD cannot continue to ensure

that New Yorkers with developmental disabilities maintain their health, safety, dignity
and participation in society without continued federal support.

With this in mind, OMRDD strongly objects to certain provisions of the Rule and in
general to the manner in which the Rule was adopted. It is true that the Deficit Reduction

Act of 2005 (DRA) required CMS to adopt a regulation reflecting the DRA's substantive

provisions on Medicaíd targeted case management on an interim final basis. Deficit
Reducrion Act of 2005, $6052(b). Yet in spite of the fact that the DRA did not require or
even authorize CMS to adopt ari interim final regulation containing additional changes to

the rules for case management services, this is exactly what CMS has done. Numerous
provisions of the Rule (such as the 15 minute unit of service) go far beyond anything
even remotely contemplated by the DRA and are major changes in the federal

requirements. This overreaching, the lack of prior comment, consultation or any other

meaningful dialogue with affected parties, and the extremely short time between the

Rule's annor¡ncement and effective date virn¡ally ensure that states and providers will be

out of compliance.

Below are OMRDD's objections to specific provisions ofthe Rule.

tr'ifteen Minute Unit of Service

The Rule requires that all payment and rate methodologies for case management

services use a unit of service of 15 minutes or less. CMS claims that a 1 S-minute unit of
service is necessary to meet the requirement of Social Security Act $ I 902(a)(30)(A) that

payments be consistent with efficiencS economy and quality of care. To the contrary,

requiring l5 minute billing increments will result in payments that are inefficient,
uneconomical and detract from quality of ca¡e.

There is nothing in the texf of $1902(a)(30)(a) that addresses a unit of service, much

less anything that requires one particuifir qæe of a unit. No¡ is there any case law
interpreting this provision that requires any particular unit of service.

Instead of citing specific statutory language or case laW CMS simply asserts that

"bundled" payment methodologies are not "consistent with" $t902(aX30XA). (BV

"bundled", CMS means payment at One rate for a group of services of the same type

delivered over a fixed period of time. According to CMS, any dail¡ weekly or monthly
rate is a "bundled" rate.) CMS claims bundled rates are not "reflective of the actual

types or numbers of services provided or the actual costs of providing the services" and
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thJrefore are not "accurate or reasonable payments" and might "result in higher payments

than would be made on a fee-for-service basis for each individual service." CMS also

statbs that a "bundled" rate is not consistent with economy because the rate "is not

designed to accurately reflect true costs or reasonable fee-for-service rates." There is no

support for any of this in law or fact.

These statements imply that cost-settling and fee-for'service methodologies are the

only ones allowed under the statute. This is not true. There is nothing in The Social

Security Act requiring states to use one of these methodologies, limiting payments to

actual óost or requiring payments to 'teflect" actual costs. The only provision of the law

that contained such a requirement applied to institutional sewices and was long ago

repealed by Congress and replaced with standards that were modified over time to give

ståtes eveiincreãsing ftexibiiity in devising payment methods.' (There is nothing to

support a view that requirements for payment of non-institutional services have somehow

ondàtgon. a tightening over this same time period. Moreover, there is absolutely nothing

in the taw that sets fee-for-service payments as an upper limit on reimbursement for any

service, no less case management (assuming one could even calculate what a fee-for-

service payment would yield).

Even if one assumes,.for the sake of argument, that there is a requirement that rates

somehow "reflect" costs or the number or types of services, there is nothing in the nature

of daily, weekly or monthly rates preventing them from doing so. If the rates are based

on accirate and suffrcient dat4 they will in fact reflect actual costs and quantity of
services, whether they are cost-based, fee-for-service or daily, weekly or monthly rates'

Moreover, daily, weekly or monthly rates do not necessarily generate higher

payments than fee-for-service payments would generate. In fact, depending on provider

Èeíavior and how the fee is set, it is equally possible that a fee-for-service system would

generate higher payments. A fee can be set far above actual cost. In a fee-for-service

Jystem, the highãr the volume of services, the higher the payment to providers- Ptoviders

have every incentive to "over serye" people. Because çase management by defrnition

includes rêassessing a peßon, gathering infomration, revising care plans, monitoring and

follow-up, and because there is no professional or clinical standard for how often or how

much tháse activities should be performed, it \tlill be difficult for states, CMS or other

oversight entities to question a case manager's billable units and prevent milling. In
contrast, one of the benefits of a daily, weekly or monthly rate is that it removes any

incentive to mill.

' Former Social Security Act $1902(aXl3) originally required states to pay the'leasonable cost" of
hospitals (Social Securþ Amãndments of 1965 $ 12 l(a), Pub. L. 89-97). It was changed tn 1972 to require

payment on a.,reasonabie cost retated basis" (Social Security Amendments of 1972 $249(a), Pub. L' 92-

bOi¡, ttt"n in l9B0 to require payment at rates that were "reasonable and adequate" to meet the costs of

eftìóiently and economièally ôperated facilities {Omnibus Reconciliation Act of 1980 $962, Pub. L' 96-

499), and finally in 1997 tooniy requíring public notice an{ comment (Balanced Budget Act of 1997

$471 l(a), Pub. L. 105-33).
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CMS also states that a bundled rate is not consistent with effrciency because it will

take more federal auditors to "establish the accuracy and realonableness of State

expenditures.,, There is nothing in the statute to justiff this truly singular interpretation'

Section 1902(a)(30)(A) require-s that rates be "consistent with efficiency, economy and

ã""ii,y of .arà.í" rúè si"n¿ä¿ of "effrciency" is immediately juxtaposed with "economy"

anJ.quatity of ca^re," both of which describe provider characteristics, not government

ou..*ignt ui"n.y ctraracteristics. Taken together, these words mean that states are not

allowed to have payment methodologies that reward or pay providers for being wasteful

or.*touug*t, dut-that they must still pay providers enol9h to render quality care. Also,

tf," pfuu.":.consistent with efficiet 
"y, 

lcono*y and quality of care" is in a passage that

,"ã,ii** rt""s to safeguard against unnecessary utilization of services and to have

payments high enougñ to ensire suffrcient numbers of prwiders participate in Medicaid'

Ili of these iequirerãents speak to provider operations and beneficiary protections. 
_There

is absolutely nothing in $tôoz(a)(30x4) that refers to the operations of cMS orHHS or

to making tÍre job of CMS or IIHS auditors easier'

In practice, ls-minute billing increments will do nothing to encourage efficiency,

""ono*y 
or quality of care. case managers will have to track and docu¡nent time in 15

minute increments. This witl take time away from service, of course, but in a much more

detrimental way than it would for other, more medical services' Because case

management is not a routine service, caf¡e managers and theu employers will not be able

to deiise standard, quick and easy documentation systems' Instead, case managers will

have to document each unique l5-minute task. This will take time and focus away from

the delivery of service.

Finally, states will have to invest substantial time and resources to design billing and

payment systems, and to train state stafi state auditors and state and private case

il;;;;;;r.'States will also have to invest a huge amount of time and effort into

determining what a il *ittor" rate should Ue. This witl involve gathering and analyzing

ãata on thiñgs such as case management salaries, time spent on direct case management

tasks, time spent on indirect taskJ(such as attending training and record-keeping) and

indirect costs (such as supervision)'

Freedom ofchoice

The Rule has several restrictions allegedly based on the free choice of provider

prinãi¡". First, the Rule prohibits states from restricting a recipient's choiceof-case
'**uË.."nt providers, u* long as th: providers are willing and qualified (including

qualified under a state's limitaiions foi case management for persons with developmental

disabilities). OMRDD does not object to this restriction.

Second, the Rule prohibits states ûom generally mandating that recipients receive

case management, and from requiring recipients to receive case management as a
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"oã¿ition 
of receiving other Medicaid services. OMRDD does not object to the

;;rhi"il" prohibitini states from carte blanche requiring Medicaid recipients to receive

,*" **uËement. H-owever, OMRDD strongly objects to the restriction preventing

,tui., nonirequiring ,ur" **ugement for those recipients receiving particular services'

CMS claims that this provision is mandated by Social Security Act $1902(a)(19)'

which requires rtut.r io ptovide services_in a manner consistent with the best interests of

...ipi""r*^, and Social i"c*ityact g1902(a)(23), which requires that recipients be able

lo rå..irr"'r"rvices ûom any *itnnj*a quuiifi.d provider. OMRDD currently requires

prir""r *tto receive servicãs thlough the HCBS waiver to also receive targeted case

'*Áuj**"n . This case management sefl/ice not only ensures access to and coordination

of services, but also "*ut.t 
tñe recipient's health and safety. Case managels afe required

have a face-to-face meeting with the person each month, with one visit each quarter being

at the person's home. es OVfRnO serves more people in their natural homes instead of

in licensed residential settings, this health and safety function ofthe case managef

;;*;;;r;rntiul. Allowing these persons to receive HCBS waiver services without any

kind of case management is-not in tireir best interests. At best, it will lead to duplicate

and unnecessary services; at worst, it will allow hamrful and dangerous situations to go

undetected. There is a fráedom of choice requirement in the law, but it has to be read in

coi¡nction with otherprovisions 9!lqþ*, such as the requirement that a state

r.nig""t¿ itre health anä wefare of HCBS waiver partieipants (Social Security Act

$ie15[c][2]).

Finally, the Rule prohibits states from denying case management services to

recipients who are noi receiving any other Medicaid services' As a practical matter' this

is gnworkable. By definition, case management consists of assessment of needs'

à.*foping u 
"ap 

pl"r¡ referrâl to services, and monitoring and follow-up' (Social

S""*ity a-ct g 191-5(gl(ZlCeXiÐ, as amended by the DRA.) There is no point in assessing

i.rj, iitr," pärroo ir"î"uèr i¡ài"g to receive services to meet those needs; there is no

foirrt in devåloping u pt* oã"..ã if the person is never going to receive the care, and it is

not possible foi a õure'-anager to make referrals, monitor seruices and follow-up if there

i, nåtrung to refer ttr-erecipiät to, monitor or follow-up on. Again, CMS cites Social

Srr*ityi..t $$1902iaxtô) an¿ (ã¡) as ttre reason for this provision' However, there is

nothing in the texr oîtú"r" pro"iìiois that require such an extreme application of.the free

.[oiËïio"iple. These prouitiont must be read in conjunction with other provisions of

the Soeial Security Act, including the provision rùhich requires states to have melhods to

prevenr ullnecessary utíization olsçrvices (Social security lct $1902(a)(30)(A))' If one

iakes CMS' interpretation of the free choice principle to its logical conclusion, a

tr¡e¿icai¿ Uenenciarf .oul¿ d"*uttd anesthesìa without an underlying medical operation'

Case managers as gatekeePers

Closely related to the freedom of choice provisions is a provision of the Rule which

prohibits ,*" -unugrrs from restricting a pórson's access to other Medicaid services or
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fro-"m authorizing or denying Medicaid services. While OMRDD does not use case

**ug"r, to peiform eiitrer-of tnese functions, we are concerned that the broad wording

of thJregulaiion would allow CMS to enforce it in a way that will lead many states to

inadvertãntly violate this provísion. For example, case managers in OMRDD's system

are responsi|l" fo¡. writing and updating individual service plans, which prescribe needed

services and supPorts.

Persons transitioning to community services

The Rule limits payment for case management delivered to persons planning to enter

the community from institutions. FFP is only available for case management provided

during the lasi 60 days a person is in an institution if the person's institutional stay was

lS0 dãys or longer, and fór the last 14 days a person tl in 1n 
institution if the stay was

less than t3g days- The net effect of this provision of the Rule will be to hinder

OMRDD's efforts to move persons from institutions to the community, in contradiction

to the Supreme Court's decision is Olmstead v. L-C.,527 U.S. 5Sl (1999)' OMRDD is

continuing its efforts to move persons from intermediate care facilities for the

developmîntally disabled (ICF/DDs) to commrurity settings. Developmental disabilities

manifeìt themselves early in tife and do not go away. Most of the people now i1

ICFiDDs have lived therã much longer than 180 days; some have lived there their entire

lives. It takes an average of three to six months to plan a petson's move from an ICF/DD

to the community. For-many people, it is not a matter of resuming their lives in the

community; if is a matter of-creating a life in the community from scratsh' Moreover, in

spite of adihe best workin the world, ptanned moves to the community are often lelayed
because of circumstances outside the cänûol of those arranging the move, such as health

or behavior episodes, delays in a community provider 9!9ning-" residence or an

apartment thát was supposed to be available suddenly falling through'

Prohibition on duplicate payments

Under the Rule, FFP is not available for expenditures for case management
,,activities" that are an "integral component" of another Medicaid service. It will be

iÀpossible for practition"rsio follow this requirement. lre wording is so imprecise as to

leave the state and service providers with virtually no guidance about when the case

manâger may actively 
"nrúr" 

the person's health and safety when transitioning between

Mediãaid services. Further, it offers no specifi.c guidance about which Medicaid services

have "integral case management frrnctions," leaving it to the targeted case manager to

intuit what other services do for the person'

Several examples illustrate how this provision of the Rule will simply not work in

practice. ExampÈ #1: a case manager refers a pefson to a clínic to receive a physical

in rupy evaluatíon. The physicd thãrapist's report to the case manager then recommends

that tüe person be seen by á n"*ologisl to eviluate certain neuromuscular symptoms. The

"ur. 
,n"nuger does not know if the pþsical therapist will make the referral and follow up
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orifthor. steps fall to the case manager. If the physical therapist declines making the

referral, the Case manager faces the dilemma of neglecting the person's health and

welfare by taking no action on the refenal or making the refenal and risking an auditor

disqualiffing thJclaim. Example #2: person with diabetes receives services at a clinic.

The clinii cõordinator's role is to refer persons to services Ìvithin the clinic. The clinic

coordinator receives a report from the clinic nurse practitioner that the person needs to be

seen by an endocrinologist, a medical specialty unavailable through the clinic. The clinic

coordinator does not make the referral because endocrinology is not a clinic service. The

clinic coordinator passes along the referral to the case manager. The case manager will
not make the referral because it may be a function integral to clinic and therefore not

billabte as a targeted case management service.

The Rule also states that case management "services" cannot duplicate "payments" to

public agencies or private organizæions under Medicaid or othet proglams. We find this

iunguugð incomprehensible, because services and payments are two different things'

In conclusion, as written, the Rule is not only likely to create confusion and hardship

among states and case management providers, but also actual harm to the individuals who

require case management services to navigate health care systems and to live
independent, productive and dignified lives.

Sincerely,

ffuâ(
Patricia Martiletli
Deputy Commissioner and Counsel



February 15,2008

The Honorable Henry A. Waxman j.

Chairman '

Committee on Oversight and Government Reform
2157 Rayburn House Office Building
Washington, DC 20515-6143

Dear Chairman Waxman:

As requested by the Committee, the NYS Department of Health has prepared the enclosed
information relevant to the six Centers for Medicare and Medicaid Services (CMS) regulations
released over the past year as identified in your letter dated January 16, 2008.

Please be advised, as this information is studied, that the fiscal impacts of the proposed
regulations are in some instances partially overlapping because they have similar negative impacts
on programs. Because of the potentially devastating results these actions could create, it is
imperative that the potential impact of each individual regulation be separately presented. lt also
bears mentioning that some aspects of these regulations could potentially lead to an increase in
Medicaid costs by creating incentives for more costly acute care services.

We hope that this information and analysis of these specific CMS proposals is helpful in
determining the immediate and long-term effects of these ill-conceived proposals. lf you have - i, ,i,, .
further questions, please contact me at (518) 474-3018. ,',,..,,,"",

Sincerely, 
:

Deborah Bachrach
Medicaid Director
Deputy Commissioner
Office of Health lnsurance Programs

Enclosure

cc: Tom Davis
Ranking Minority Member



CMS REGULATORY ACTIONS: NEW YORI( STATE IMPACT

RECENT CMS ACTIONS

The Centers for Medicare and Medicaid Services (CMS) has embarked on a series of
administrative actions that shift costs from the federal government to the States and drastically
reduce federal funding for critical Medicaid providers, including state agencies, local
governments, teaching hospitals, and school districts.

The proposed and threatened administrative actions are a substantial departure from past
practices and reflect new and unsupported interpretations in Medicaid law. Almost all of the
statutory provisions that CMS is "clarifuing?'have been in place for at least 15 years and some
have been part of Title XIX since the inception of Medicaid in 1965.

CMS recently evaded Congress's attempt to place a moratorium on some of its proposals by
sending the new rules to be finalized just hours before the moratorium was signed into law,
rendering the moratorium all but moot. Sínce then, CMS has promulgøted severøl rules thøt
are the opposite of expressed Congressíonal íntent - ønd which víolate both støtute ønd
moratoríums ølreødy ín pløce.

RULES PUBLISHED BY CMS

The CMS proposals that will shift costs to the States and reduce Medicaid funding are
summarized below, along with the effect these proposals will have on New York.

l. Provider Tax Regulations

On March 23, 2007, CMS proposed changes to the rules that regulate state taxation of
healthcare related entities. The current rules were put in place in 1992, after extensive
negotiations between states and the federal government, to establish clear-cut rules governing
the types of taxes that could be collected by states from health care providers.

The proposal issued in March would essentially undo the current framework by allowing CMS
to deem any tax impermissible based on a subjective determination that there is a "linkage"
between the tax and Medicaid or non-Medicaid payments. If a tax is found impermissible,
CMS reduces federal Medicaid filrding to the State by fifty percent of the entire amount
collected from the tax, regardless of whether any portion of the tax is actually reimbursed by
Medicaid with a federal share.

Impact on New York Støte

New York has a number of provider taxes, including taxes on nursing facilities and hospitals.
The vagueness and subjectivity of the new rule means that there is no absolute asswance that
New York's taxes are protected. If New York's taxes are deemed impermissible under the



proposed rule, the State could suffer up to hundreds of millions of dollars in disallowances of
federal Medicaid funding annually. This would affect funding for uninsured and underinswed
individuals served by Child Health Plus, Family Health Plus, Healthy NY and the Elderly
Pharmaceutical Insurance Programs. Other vulnerable populations receiving support from
these revenue sources include those infected with HIV/AIDS, those suffering from cancer, and
individuals with mental health and developmental disabilities.

2. Outpatient Hospitals and Clinic

On September 28th, CMS published a rule that redef,rnes what Medicaid can reimburse under
the hospital outpatient benefit to include only those services Medicare reimburses through its
more restrictive definition of outpatient hospital services. Hospitals would not be reimbursed
under the hospital outpatient benefit for such things as: hospital based physician services;
routine vision services; annual checkups; vaccinations; school-based services; and
rehabilitation services. Note: Many of these services may still be reimbursable under
Medicaid if provided under a different category of service.

CMS also redefines how States must calculate Medicaid upper payment limits (UPLs) for
hospital ouþatient and non-hospital clinic services. UPLs establish the maximum amount
Medicaid can pay for these services. CMS's proposed UPL methodology is highly restrictive
and administratively burdensome. CMS proposes to require the State to calculate UPLs for
hospital outpatient services based on specific Medicare cost report worksheets that do not
reflect graduate medical edrication costs of teaching hospitals or costs of many other services
provided in New York's hospitals, such as physician services. Additionally, CMS proposes
that the UPL calculation for non-hospital clinic services be based on Medicare fee schedules,
which also do not recognize maîy of the unique costs and services provided by NYS
providers. New York may be the only state in the nation that provides a substantial portion of
its non-hospital Medicaid outpatient services through facilities rather than individual
practitioners. This factor alone makes CMS's UPL rule untenable for New York.

The above described service and UPL driven payment restrictions would not only decimate
the current outpatient and clinic health care delivery systems in New York, but would also
create insurmountable obstacles to the State's ambitious primary care agenda. The State is
embarking on a major initiative to reform its outpatient and clinic reimbursement systems and
invest in increased access to preventive care, which will ultimately result in cost efficiencies
and improved health outcomes in the State's overall Medicaid program. These goals cannot
be reached if this regulation is not stopped.

Impact on New York Støte

NYS Medicaid spending is nearly $2.1 billion annually for hospital outpatient and non-
hospital clinic services, of which nearly $1.2 billion is for mental health, developmental
disability and substance abuse services. While it is difficult to determine the exact fiscal
impact of this regulation on New York's health care delivery system, we anticipate that there
would be a significant loss of federal Medicaid funding. Vy'orse yet, absent Congressional
action or litigation, CMS may attempt to apply aspects of the regulation retroactively.
Further, the rule violates the Congressionally enacted moratorium that precludes CMS from



implementing regulations that change Medicaid financing practices or eliminating Medicaid
GME funding. The changed definition of hospital outpatient services could also impact the
amount that can be paid under the Medicaid disproportionate share hospital program, which
subsidizes hospitals for indigent care services.

3. Targeted Case Management

On December 4, 2007, CMS published an interim final rule regarding optional case
management and targeted case management (TCM) services. The regulation will become
effective on March 3, 2008. This regulation, in part, implements Section 6052 of the Deficit
Reduction Act (DRA); however, it goes beyond what was authorized in the DRA. In addition,
there is an inherent contradiction with the Ryan White statute.

This rule would reduce the number of days an individual can receive TCM services, prohibit
payment for transitional case management services provided to inpatients being discharged
until an individual is in the community, limit state flexibility to manage the Medicaid program
and require providers to bill in increments of 15 minutes of less (not part of DRA). Further,
this proposal would restrict funding for New York's Bridges to Health (B2H) waiver for foster
children, which was approved in 2006.

Impact on New York State

New York has a number of case management programs including but not limited to: 1) early
intervention (EI) services for infants and toddlers with disabilities; 2) school-based health
services for students with disabilities; 3) teenage services pregnant or parenting adolescents;
4) AIDS follow-up progr¿rms; 5) intensive case, supportive case and blended and flexible case
management services; and 5) other Medicaid programs that provide necessary medical, social,
educational, psychosocial, employment, habilitation, rehabilitation and residential and legal
support in accordance with the person's individualized service plan. While our analysis of the
fiscal impacts associated with this regulation is still a work in progress, we anticipate that New
York State providers stand to lose substantial amounts of federal Medicaid funding. For more
detailed information on the negative programmatic impacts associated with this regulation,
enclosed are letters sent to CMS by four State Agencies.

4. Cost-Limit for Government Providers and Financing Restrictions on Sources of
Federal Share

On January 18,2007, CMS published a proposed rule that would: 1) limit Medicaid payments
to govemmentally-operated providers to cost; 2) require all governmentally-operated facilities
to report their costs annually; and 3) n¿urow the definition of a "governmentally-operated"
provider to those with taxing authority or that are part of a unit of government that has such
authority (which, in effect, would reduce the sources of funding that can be used as the non-
federal share of Medicaid expenditures).

Recognizing that the new rules represent a significant departure from longstanding practice,
Congress included a moratorium on the ftnalization or implementation of this rule in the
supplemental appropriations for Iraq war funding. Because CMS sent the rule for publication



just hours before the l-year moratorium went into effect, providers are forced to prepare now
for the rule that will take effect when the moratorium ends in May 2008. Thus, with just the
l-year of protection, the moratorium does not protect the status quo, as Congress intended. 

I
,,Å \Impøct on New York State 

^ 
tu ,rù

/' O(e:
New York State providers could lose in excess of $550 million of federal Medicaid funding if ' ,l 

^this new rule takes effect. The losses would have particular negative consequences on the d , pNYC Health and Hospital Corporation, services for the mentally ill, early intervention ü. 
-

programs and New York's nationally recognized service system for the mentally retarded and
developmentally disabled. This rule would reduce incentives public providers now have to
keep costs below payment rates so they have excess funds to offset the costs of providing
services to the indigent and uninsured. The rule would impose impossible administrative
burdens on New York, such as complex, site-specific cost reports for school districts and over
1200 small group homes for persons with disabilities, and surveys of thousands of school
districts and hundreds of nursing homes and hospitals to determine it they are
"govemmentally-operated".

5. Elimination of Medicaid Reimbursement for Graduate Medical Education

On May 23,2007, CMS published a proposed rule that would eliminate Medicaid funding for
graduate medical education (GME). Almost all state Medicaid programs have reimbursement
rates that pay for a proportionate share of a teaching hospital's GME costs, as does Medicare.
The proposed rule now "clarifies" that costs and payments associated with GME progr¿rms are
not expenditures for medical assistance for which federal reimbursement is available.

The unjustified prohibition of these costs as Medicaid reimbursable will substantially reduce
payments to the nation's teaching hospitals, which tend to be the most critical providers of
hospital care for Medicaid and other indigent patients.

Impøct on New York State

Eliminating Medicaid funding for GME would have a devastating impact on New York's
GME programs, and would result in an estimated loss of $þ75 million in federal funding
annueliy. 

-New 
York ñas 6éßn à ËA¿;in ihis aréa, üäi"i"e is percent of the nation's

þhysicians. CMS' action would severely penaLize New York for being steadfast in its
commitment to maintain the public good.

6. Rehabilitation rule

On August 13th, CMS published a rule that makes signiflrcant changes to the definition and
financing of Medicaid rehabilitation services. It seeks to create a firm distinction between
rehabilitation services and habilitation services, which must be paid for by other programs.
However, as proposed, this delineation does not adequately account for the complex nature
and scope of these necessary services. States have made tremendous progress in designing
programs to address the needs of Medicaid enrollees in developing and reviewing their plan of
care, when appropriate.



The proposed rule requires that a "qualified provider" deliver rehabilitation services.

Qualifred providers are defined as individuals, rather than programs. This is a departure from
the State's current approach, which views a "qualified provider" to be a licensed agency,
rather than the staff members employed by the program.

Impact on New York State

The rehabilitation rule could jeopardiTe up to $45 million in annual federal funding for the Early
Intervention progr¿rm th-áfþiovides services to children under age three with developmental
disabilities or delays, and for many of New York's programs for persons with mental illness,
including housing-related supports and services, employment-related supports and services,
services that use a team-based approach, and any program that includes another type of
treatment goal, such as a social skills development goal. In the mental health and
developmental disability areas alone, up to $113 million in annual federal revenues could also
be jeopardized. Lastly, $44 million in annual federal Medicaid reimbursement could be
jeopardized for school-based services administered through Department of Education, local
school districts and nonprofit providers.

7. School Based Health Services

On September 7th, CMS issued a proposed rule that would eliminate Medicaid funding for
school based administration expenditures and costs related to transportation of school-age
children between and home and school. Under the proposed rule, CMS would eliminate a
longstanding policy of providing federal matching payments for administrative activities when
performed by school employees or contractors and for transportation services between home
and school for school-aged children with an Individualized Education Program (IEP) or an
Individualized Family Services Plan (IFSP) under the Individuals with Disabilities Act
(rDEA).

The proposed rule would also eliminate federal reimbursement for expenditures for
transportation between home and school for children with an IEP or IFSP established pursuant
to IDEA. This proposal is based on the HHS Secretary's determination that transportation
between home and school does not meet the definition of an optional medical transportation
service and is not necessary for the proper and efficient administration of the state plan.

Impact on New York Støte

The proposed rule would eliminate all funding for transportation between home and school for
school-aged children with an Individualized Education Program ("IEP") under IDEA.
Transportation still remains available between school or home to a non-school based medical
service provider, yet if the Medicaid covered medical service is being offered at school, then
transportation reimbursement is not available. Additionally, federal frnding remains available
for the transportation of all other groups of Medicaid-covered individuals to medical service
providers. It is only school-aged children receiving medical services at school whose
transportation will not receive federal funding. This funding expectation violates federal
regulations that require comparability in the amount, duration, and scope of services for all
those who quality for Medicaid services. New York State would lose $44 million annually in
transportation funding. The state does not claim administration costs.


